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CONSTITUENT ASSEMBLY

Article 70 and Dilemma of the

By Dr. Bipin Adhikari

The Bolivian experience
may repeat in Nepal if the
big parties capitulate to the
Madhesi demand for ‘one
Madhesh.” It will also set a
precedent that a majority,
even if it is decisive, may
not be able to draft a
constitution as per the
popular mandate

shows the day. the Madhesi movement

for ‘one Madhesh’ and their recent mani-
festations also show that the Article 70 pro-
cedures in the Constitution is not going to be
enough to produce a new constitution for the
country. This means that a majority, even if
it is decisive, will not be able to decide on a
constitution that best suits them.

IE‘ childhood shows the man, and morning

Article 70

Article 70 lays down that the Assembly
shall, in order to pass the draft new constitu-
tion, vote on the Preamble and each Article
of such a draft introduced before it. At least

Constitution Making

two-thirds of the total members of the Assem-
bly must be present and must pass the motion
unanimously to give it a clearance. There is
a process for political consultation between
political parties represented in the Assembly
where there are problems to gamer two-third
majority according to this provision s0 as (o
sort out differences.

In any case. if the effort to get 4 unani-
mous decision fails even after complying
with this process, Article 70 provides for an-
other round of final vote on such controver-
sial preamble or Article. During this round,
if at least two-thirds of the total members of
the Assembly for the time being present in
the meeting pass it by their two-third vote in
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the House, Article
70 maintains that
such Preamble or
Article shall be
deemed to  have
been passed. This
is how the Con-
stitution is to be
drafted by the
Constituent  As-
sembly

The  vulner-
ability of this
provision, which
is perfectly along
the international
practice, becomes
clear when one
looks into move-
ments like that of
the Madhesi par-
ties. - which want
to be treated as a
cut above other
movements for equality and justice. These
movements do not want to build on their ne-
gotiating capacity for coalition-building, but
rather intend to pursue their demands through
a process outside the Constituent Assembly -
often sideling the overall national interests.
The Bolivian experience might be repeated
in Nepal if the government fails (o respond to
the situation in time.

The Bolivian experience

Following June 2006 elections, the Con-
stituent Assembly of Bolivia, a small country
in the South America, also approved a draft
constitution on December 9, 2007 by the
similar two-thirds vote. It passed despite ob-
stacles, including violence, by the right-wing,
which tried desperately to derail the process.
The draft’s passage was considered a step
forward for the most oppressed of Bolivian
society, the people of the 36 indigenous eth-
nicities, mostly peasants and the workers. It
granted greater rights and autonomy to the
indigenous and laid the basis to keep state
control of natural resources to ensure that ev-
erybody has access to their benefits.

The only Article out of 411 not agreed
to by the Assembly concerned the ceil-
ing on landholdings. a sign of the growing
conflict hetween aspiring landless peasants
and extremely wealthy landowners. Before
a popular referendum is held on the draft
constitution. first the article on the size of
landholdings is to be placed before the pub-
lic to approve or reject. If accepted, it will
be added to the constitution for a final vole
in a national referendum. But the four of the
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country’s wealthiest regions chose to declare
autonomy of their own brand in protest in
clear defiance to the new constitution, They
said the draft Constitution favoured native
communities over white-skin European im-
migrant population, and failed to address de-
mands for autonomy from the eastern states.

With 60 percent of Bolivia's territory
and 35 percent of the country’s population in
the lowland plains, the eastern Bolivia is the
richest region with natural resources, fertile
land and industrial development. The region
has the second-largest reserves of natural gas
in South America. As such, there have been
long-running tensions over the exploitation
and export of the resource. Many indigenous
groups demand the country should not re-

linquish  control
of the reserves,
which they see
as Bolivia's sole
remaining natu-
ral resource. This
can be used to
uplift the living
standard of the
commoners. Be-
fore  President
Evo Morales,
who was elected
in 2005 came to
power, the politi-
cal fallout from
the issue¢ had
helped to topple
two  presidents
and had led to
calls for regional

autonomy, in-
cluding in pros-
perous, oil-pro-

ducing province, Santa Cruz.

The western part of Bolivia is highlands,
encompassing four states, where the indig-
enous and poorest of the population live.
It has the largest proportion of indigenous
people. who make up around two-thirds of
the national population. It is the area where
President Evo Morales, who has known com-
mitment for the deprived people, but is sus-
pected by others for his leftist maneuverings,
has the bases of his support.

Challenging the draft Constitution,
passed on the strength of the two-third ma-
Jority, the richer lowland states planned their
own referendum on whether to grant them-
selves more powers, set a new system of gov-
ernment for themselves, including the ability
to raise their own security forces. They asked
people to approve “statutes of autonomy”,
drafted by local officials and members of civ-
ic committees. These varied in their details
from one provinee 1o another, but the general
drift was to proclaim de facto independence
from La Par over a wide range of administra-
tive areas. It is not that the national constitu-
tion i§ without autonomy provision, but they
have questionable demands, such as granting
the state government the right to sign inter-
national treaties. The Bolivian province of
Santa Cruz, in particular. voted in early May
against President Morales’ policies of land
reform. energy nationalization, and the new
draft constitution. They forged ahead with
their plans despite: the National Electoral
Court ruling forbidding the referendum.

The threat of the involvement of the
military o control or even attempt to detain
the referendum did not curb the support of
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the referendum among the lowland elite, al-
though all parties at the national level feel
strongly that the opposing side is acting il-
legally and refusing to acknowledge that they
have been cutting procedural corners to force
through their initiatives. Their intentions of
separatism are not in doubt anymore.

Tt is not just a left wing government
and its opponents behind the issue of pro-
vincial autonomies and decper conflicts in
this country. Bolivia's relationship with the
United States and its immediate neighbors
has historically oscillated between mutual
hostility or suspicion and accommuodation.
The government of Evo Morales distrusts
US intentions in the region. The country’s
relations with Chile are strained, as they
have been for much of the last 130 years,
by Bolivia's loss of its maritime provinces
as a result of its defeat in the War of the
Pacific 1879-83. Full diptomatic relations
between the (wo countries remain severed
since 1978. Bolivia and Peru are moreover
potential rivals as far as gas sales are con-
cerned. Brazil which is making fast strides
on the economic front in South America
has traditionally vied with Argentina for
influence over Bolivian politics. It is a key
trading partner of Bolivia, representing its
most important source of imports as well as
its most important export market - mainly
natural gas. Argentina has also traditionally
exerted considerable influence over Boliv-
ian politics, with Argentina’s own tight-
wing military dictatorship of 1976-1983
having been behind various coup attempts
in Bolivia in the 1970s. Most of the educat-
ed Bolivians are therefore aware of the ter-
rible consequences that the foreign interests
and the divisionary and separatist processes
bring to an aspiring country.

A leftist president giving leadership to
(he modernization process is itself a chal-
lenge in a country which has 50 many pow-
erful neighbors. In this background, the
President is putting his office, the vice pres-
ident’s and those of provincial governors in-
cluding these pushing for greater autonoemy
up for ratification in & recall referendum to
be held on August 10. This referendum for
President BEvo Morales and the prei‘eclé as-
signed to the provinces have been organised
as a potential way out of the crisis, Both the
President and vice-president will ask voters
to reaffirm the confidence expressed in them
earlier { i.e. at the ballot box in December
2005). They want to show the mandate be-
fore taking further action on what they be-
lieve are divisive or separatist activities. The
likelihood of them being voted out of office
is small.
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The threat of the
involvement of the Bolivian
military to control or even
attempt to detain the
referendum did not curb
the support of the
referendum among the
lowland elite, although
all parties at the national
|evel feel strongly that the
opposing side is acting '
illegally and refusing to
acknowledge that they
have been cutting .
 procedural corners fo force
through their initiatives.
Thelt
intentions of separatism
are not in doubt anymore.

For this to happen, the opposition would
have to rally at least 54 percent in support
of 4 *no” vote, the margin by which Morales
and his Vice-President were elected in 2005.
public opinion in Bolivia as a whole is well
disposed towards their first indigenous-born
president, even though Morales’s support
in eastern Bolivia has slipped as a result of
the campaigns over autonomics. The recall
referendum - ironically the result of an op-
position initiative in CONgress - thus provides
Evo Morales with an important opportunity
{0 turn the tables on some of his key adver-
saries, while enhancing his own legitimacy if
he proves able to increase his 2005 margin of
victory. As such, the Bolivians are still strug-
gling to have their draft Constitution promul-
gated, and a process of developmeni accord-
ing to the new values kicks off.

‘One Madhes’ Issue

The ‘oné Madhes’ slogan being chaimpi-
oned by a few Madhesi leaders including the

claim of autonomy has inherent contradictions.
Historically, there had never been a
principality called “Madhes’ in this. country.

Many Madhesis want o sce the lowlands
throughout Nepal as their territory and them-
selves as its indigenous inhabitants. But the
local indigenous people including Tharus do
not accept this hecause they think it is their
land, and the new settlers cannot ride on their
shoulders. The people of the ‘doons’. values
and sivallic range have their own claims as
natives of these lerritories. Many Muslims
want to be treated as a religious minority,
rather than Madhesi. So it is not clear why
the ‘one Madhes’ issue is being emphasized
with a flawed argument.

Apart from these issues, analysts think
a unified Madheh, if it is created, has the
potential to challenge the national interests,
and misguided by Nepal's mighty neigh-
bor, India, Many of Nepal's vital interests
lic in tarai. It is not just the managerment of
Nepal's international borders, but also of
the development of hydropower projects, ir-
rigation facilities, construction of big dams,
conservation of fresh water flowing from
the Himalayas, the protection of the other
security and national defense related inter-
ests of the Nepalese people, and the man-
agement of international relation with India.
The paramount, sovereign and nationalist
interest of Nepal must be protected in the in-
terest of its posterity. Madhesi leaders have
not been able to dispel such suspicions from
the psyche of the common Nepalese people.
The way Madhesi leaders are bringing up
their issues in installment - one by one. and
pursuing it by blocking the Constituent As-
sembly itself without regard to the overall
Nepalese interest, there is a potential for the
Madhesi movement gaining ultra-rightist
character, achieving everything at the cost
of the new republic.

It is apparent that that the Article 70 pro-
vision of the Constitution outlining the de-
cision making process based on consensus,
or at least an absolute (two-third) majority is
not going to work regarding Madhes. They
do not aceept this because this requires them
working with other political forees in the
House, and to reach an understanding in the
best possible way. If the intentions are above
board, this does not help. One can take the
clue from Bolivia as well.

Besides, the political overtones of the
leaders of these Madhesi parties - who have
never  effectively denounced  the armed
groups active against the hill and mountain
people based in the lowlands. have been sus-
pect for various reasons. s

(A constiturionl lawyer bused in Kathmandis
Adhikart van be reached af
Tawyers inc_ nepal @yahoo.com.}
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