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Judicial decision-making

Second in the series

By Bipin Adhikari

IT 1S a fact that those judicial
decisions which arc strenuously
opposed by the government or the
parliament will not be implemented
by themselves and the judiciary
which lacks its own enforcement
machinery will droop for want of

their help. This fact, I think, is
common syndrome of all developing
society. The judicial institutions

must yield to the determined
opposition of legislative-executive
coalition.

If it does not do so gracefully by
abandoning its earlicr position, then
the written constitution will be
formally amended, of the

ition of the powérs of the
judicial body itself will be altered.
Argentina represents the extreme
case where all members of the
Supreme Court of Justice were
brought to  impeachment
proceedings about forty years back.

Apart from the adjidicative
strategies, a decision-making judge
must also observe ihe requircments
of judicial making. Inlaw, each case
must contain a portion wherein the
facts of the controversy are set forth

.as well as judges holding and dicta

(ah Explanation of how the judge
arrived at a particular conclusion).
Law dictates that every judgement
must mention in sufficient detail the
questions raised hy the lawyers of
each side and their arguments
towards them.

Judges have aduty to pointout the
reasons for arriving at particular
decision, the concerned legal
provisions, and applicable
precedents, if any, to support their
decisions. Itis of vital importance o
mention every precedent that is going
to be overruled by their decision. In
addition, a case might contain
concurring and dissenting opinions
of other judges on a particular case.

There are very few decisions in
the Nepalese Supreme Court which
meet these requirements. Our judges
never tire of lecturing the executive
departments and quasi - judicial
bodies (say,. revenue tribunal,
income tax authoritics, ctc.) on their
dutics withregard to decisionmaking

_ butseemnever lotake thought about

their own tradition.

Through the rise of the system of
bench assistants the
burcaucratization of judicial process
has started. Our judges have become
increasingly staff supervisors and
editors of other's work. They have
become intellectually timid and
prolix. They do not have any
inclination for research.

Whereas the developed legal
systems, such as the United States,

: are commended for their judges

opaque, formal, colorless,
cuphemistic, and extravagant growth
in the length of opinions, and in
footnotes and citations, we feel acute
shortage of the judicial opinions,
reasoning, persuasion, and style.
They have problems created by the
practice of abusive, often shrill,
somelimes nasty dissenting
opinions; we have problems of *no
dissent-at -all’.

Itappears asifall judges act from
the same intellectual ormental plane
and the conclusion they drew in any

disputes  dre  nothing  but
mathematical, conclusion. In the
same way our judges donorecourse
to concurring opinions perhaps
because agreementis all thatmatters, *
The decisions of most of the courts -
in Nepal including that of the.»
Supreme Court are in the natre of |,
standing order.

Benchassistants whoincreasingly
replace judges as the principal
authors of judicial opinions do not.
have the maturity or experience to
write pithy, persuasive opinions. Il
is pitiful that the highest judicial
institution of the country followsan

ended standard. The decline **
of intellectual consciousness among
our judges is indeed the symptomof -
institutional irresponsibility.

Itis my opinion that it would be a
serious mistake to auribute this
irresponsibility- to the docket "
explosion. Decision making is not -,
just enough. Interest and needs of .
the audience, are also equally
important. They must be fulfilled.

We 1alk of precedents in Nepal, "
The Constitution states that the
orders ; and 'decisions, or-.any, i

_interpretatio: givep to alaw or any ,;,

legal principle laid down by the
Supreme Court count in the course *
of ahcaring of a suit, shall be binding "*-
on His Majesty's Governrhent and '+
all other courts, offices and persons. ' |
The Supreme Court says it also
honours its precedents in deciding
new cases. "l

But the remains that we do not *
have *precedents’ in the actual sense
of the term. Allernatively, what we .
are calling precedents are no more
than decisions somehow reached to
scitle the dispute in dockets. They '
are not the outcome of reasoned
decision and the theory of.-
adjudication that adequately takes .
into account the institutional
responsibility and the requirements
of i'udicial holdings. 5

nadequatcly reached decision, ~
does not make any precedent, even ~
if it lays down some new rule for, .
subsequent cases. Doctrine of stare *-4
decisis should not be permitted to
perpetuate  “‘standing-order-type”
decision and crroneous decision at
theexpenseof reason. Nepalesclaw o
professionals in our country might
have observed frequently that the |
Supreme Court prefers to settle the ¥,
applicable rule of law than to seutle
its right.

This aggravates the situation,
Precedents should be recognized as |
having obligatory force only when
it is laid down after arguing of the
points and in gréat detail. o

Even when a precedent is worthy .
to be recognized as precedent its
application is not as simple as it
might appear since two cases arc
rarcly, if ever, exactly alike.
Frequently judges make remarks
remotely related to the facts of the
case as collateral thought by way of
illustration or analogy, or argument.
In.Nepal, we do not have “obiter
dictum” writing judges as such but .
our judges could be found frequently
deccived by irresponsible counsels
by quoting obiter dictum in place of
stare decisis from foreign case law
to support their contentions. s
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