American Constitutional Norm: Case for

Reception

From an international perspective,the American constitu-
tional tradition, values and norms remain this country’s greatest
contribution to human freedom, human ideals, and institutions
of constitutionalism in this world, the legitimation of slavery in
the Constitution notwithstanding. The age-old search for the
forms, procedures,and institutions most suitable for limiting
power on the one hand,and for promoting a community’s sense
of political right and justice,on the other comprises the history
of constitutionalism in the U.S.A.

Corpus and Context:

The Declaration of Independence of 1776 which declared
that all men are created equal,that they are endowed by their
creator with certain unalienable rights, is the first statement of
representative formm of government. The Declaration also
declared that to secure these rights, govemnments are instituted
among men, deriving their just powers from the consent of the
governed; that whenever any form of government becomes
destructive of these ends, it is the right of the people to alter or
abolish it, and to institute a new government laying its founda-
tions on such principles,and organising its powers in such form,
as to them seems most likely to effect their safety and happiness.

The framers of the new Nepalese constitution were also
turned to features of American constitutionalism for models and
examples, and were influenced by them in various ways when
drafting our own instrument of government.The result is that
the new Constitution incorporates many fundamental principles
of American constitutionalism - the separation of powers,
judicial review, a bill of rights,and due process including the
provision of criminal justice-which were quite foreign to us.
Probably the most appreciated American institution as a contri-
bution to constitutional culture in Nepal has been that of an
independent judicial system with the power to determine the
constitutionality of Acts of government. The strengthening of
the American democratic ethos,the growth of technocracy,the
diffusion of mass culture,the pattern of educational reforms, the
intermittent fascination with market liberalism, and the wide-
spread use of English language and the common Euro-Ameri-
can intellectual sources have also bearing on our new constitu-
tional corpus.

It is not that Nepal is the'only recipient of American consti-
tutional values- in this region. The American influence on
India’s constitution was also important,but on other Asian
countries like Bangladesh, Sri Lanka, Malaysia and Singapore
which also developed along American constitutionalism it was
more indirect and was received through Indian filter. Nepal is
perhaps the only country voluntarily adopting such distin-
guished constitutional features of America as the doctrine
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judicial review,treaty ratification provision, the instrument of
public interest litigation (popularly known as “citizens suit” in
the U.S.A)), the right to privacy,the right to information, and
the provision of compensation for unauthorized (illegal) deten-
tion.

In dealing with constitutional provision, the courts of Nepal,
notably the Supreme Court and Courts of Appeal freely go
through the judicial pronouncements of the American Supreme
Court. Young legal practitioners, especially those who are more
exposed to comparative constitutional laws, have found Ameri-
can constitutional law important enough to study and use in their
own context. In a recent environmental law case, i.e., leaders
Inc. V. Godavari Marble Industry more than twenty American
supreme Court decisions were referred to the Supreme Court by
the counsel for the petitioner to prove that it has ‘locus standi’
to move the court as a matter of public concern,

Since the Supreme court in Nepal is the coequal branches of
government,the status it enjoys is unparalled to other courts in
this region. Critics point out that on account of its power of
judicial review, the Supreme Court has become a non-elective
super-legislature.Recently it has involved itself in many cases
which can properly be called as political. The famous Tanakpur
case is one example. This brings in the personal temperaments
and the likes and dislikes of the judges with regard to the issues
before them.The judges have their own views regarding politi-
cal, economic and social matters and those are bound to be
reflected in their judgements. This necessitates that our judges
alsohonourthe principle of self-restraint as in the cae of U.S.
judges.

We should not forget, however, that the new Nepalese
constitution drew not only from American experience but from
various streams of thought flowing from Europe to other conti-
nents; the heritage of western civilization, the European En-
lightenment, and the British Constitutional tradition and West-
minster model of democracy. Nepalese constitutionalism must
also be viewed against the backdrop of western conslitutional-
ism as a whole. The constitutional influence becomes evident
when we find Nepalese lawyers, judges, prosecutors, and stu-
dents consulting foreign and common law reference, the inclu-
sion of references to British American and Indian judicial and
scholarly works in Nepalese law textbooks and law journals,the
move towards reliance on judicial refinement of doctrine based
on the American and foreign model,and the consultation by
Nepalese lawyers of their constitutional precedents and related
commentaries.

Since we do not have significant inputs from our past
constitutional experience to our constitutionalism in making,no
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one can refute the need for reception of foreign constitutional
values,methods, techniques and procedures to consolidate what
we already have and to fill up the vacuum where we do not have
any. This is, no doubt, a very difficult process. Besides, the role
of Americans in formulating the new constitution of Nepal was
more indirect or imformal than in the case of Japan,the Philip-
pines, and Korea. This is to mean that the values which we have
adopted by way of reception are our own choice, And we have
to see whether we can stand by the values we have adopted.
There are some basic differences between us and Americans. In
Nepal,freedom has been valued by all political parties, but
equaality has been emphasized even more strongly, This is so
based on general principles and because many citizens have
suffered severely from poverty, mal-distribution of wealth, lack
of opportunity and economic exploitation. Economic justice
and national development have been accorded higher priority
than property rights among our friends of constitutional
democracy.Many of our elites,in and out of government, gener-
ally have seen no necessary linkage between a free enterprise
system and individual rights and freedoms, contrary (o many
Americans.

The legislative system under the new constitution as in the
case of our immediate past also owes much more to the British
tradition than to the American model. It is rather the perceived
powerful commitment to limited and responsive government,to
human right and dignity, and to the equality of all peoples and
this has inspired modern Nepalis. Admittedly, the degree of that
commitment within America may not have equalled our com-
mitment in the same cause. A country’s constitutionalism
cannot be understood solely or even primarily in terms of the
words of a constitution, but only by consulting the most authori-
tative contemporary interpretation of its law and constitution in
the light of a nation’s fundamental value commitments, Ameri-
can influ therefore, must be blended with our constitutional
traditions. As of today, the result has been the spread only of
traces of American constitutionalism rather than any straight
forward duplication of American constitutional structures. Our
Constitution reflects the specific needs,hopes, and desires of the,
peoples for whom they are written or framed. This delicate
balance should be maintained long into the future. In other
countries too when American constitutional ideas, ideals, and
institutions are emulated, they are changed and used in far
different ways than they had been during America’s formative
period. We must not forget thatthe American constitutionalism
can offer us many things we don't know but accord high
priority,but this job cannot be done it, we dispense with our
peculiarities.

Foreign Soil

When transplanting foreign principles and practices to
Nepalese soil we must analyse then so that we can meet the
demand of time as well as give proper direction to our emerging

constitutionalism. People live by myths,are stirred to action by
slogans,and are inspired by models and examples. Toignore this
factis to miss the point. While we are bound (o accept it, we must
also be prepared for reception with adequately trained constitu-
tional experts and versatile lawyers and judgcs.
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