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OPINION

Strengthening the political process

By Surya Dhungel & Bipin Adhikari

THE new.Constitution of the Kingdom
of Nepal establishes a Supreme Court as the
highest court in the judicial hierarchy. As a
court of law, the Supreme Court has both the
original and appellate jurisdictions.

Apart from this, Article 88 (1) of the
Constitution gives it extraordinary powers (o
declare a law as void either ab initio or from
the date of its decision on the ground of
inconsistency with the Constitution, or if it
imposes an unreasonable restriction on the
enjoyment of the fundamental rights, or on
any other ground.

Additionally, Article 88 (2) empowers it
to issue necessary and appropriate orders for
the enforcement of the fundamental rights, or
of any other legal right for which no other
remedy has been provided, or for which the
remedy even though provided appears to be
inadequate or ineffective. This sub-Article
also categorically acknowledges the power of
the Supreme Court to enforce rights or settle
the disputes of public interest or concern if
they are founded on any law or the law of the
Constitution.

The Constitution specifically mentions
that powers relating to justice shall be exercised
not only in accordance with the provisions of
the Constitution and other laws but also in
accordance with the recognized principles of
justice. Last but not the least, the Supreme
Court may review its own judgements or final
orders subject to the conditions and in the
circumstances prescribed by law.

In the terms of constitutional
jurisprudence, the powers of the Supreme
Court may well be concretized. The
Constitution is the supreme law of the land,
binding on all branches of government. Itis up
to the Supreme Court to interprel the
Constitution and decide what the Constitution
is. Through the power of judicial review, the
Supreme Court can declare an Act of the
legislature as repugnant to the Constitution
and void, and therefore, adversely affect the
capacity of therepresentative government and
the parliament. The Supreme Court can
respond to the device of public interest
litigation vindicating important social values
supported by ordinary laws and the law of the
Constitution. It gives the Supreme Court an
opportunity to pass judgement in the matters
involving political choices without contesting
election. Inboth the cases noted above, judicial
attitude is not only a product of the written
lawsbut also the recognizedprinciple of justice.
The court is free to judge whether a principle
is recognized or not, and if it is recognized,
what its contents are. It means that it may
devise its own jurisprudence of social justice,
distributive justice, and so on.

The case law of the Supreme Court,
whatever its nature and magnitude is binding

on all, whether governmental agencies or
private citizens.

The necessary implication of all these
postulates is that the doctrine of separation of
power embodied in the constitution is
ultimately in favour of the judicial branch as
led by the Supreme Court. The Supreme Court
is the interpreter of the written Constitution - a
Constitution which regulates the exercises of
sovereign powers.

To quote Justice Frankfurter: “it is
essentially accurate to say that the court’s
preoccupation today is with the application of
rather fundamental aspirations and what Judge
Learned Hand calls ‘moods’ embodied in
provisions like the due process clauses, which
were designed not to be precise and positive
directions for rules of action.

The judicial process in applying them
involves a judgement ... thatis, on the views of
the direct representatives of the people in
meeting the needs of society, on the views of
[executive department], and by their
construction of the will of the legislatures the
court breathes life, feeble or strong, into the
inert pages of the Constitution and the statute
books.”

The legitimacy of every political
institution depends finally on how much it is
consistent with democracy. Itis the requirement
of democratic ethos that the Supreme Court
and its judicial review, and its exercise of that
power must stem form the presumption that
the court isultimately subject lo popular control.

As professor Robert A. Dahl has put it,
“the more the court exercises self-restraint and
thelessitchallenges the policies of law making
majorities, the less the need or the impulse to
subject it to popular controls. The more active
the court is in contesting the policies of law-
making majorities, the more visible becomes
the slender basis of its legilimacy in a democratic
system, and the greater the efforis will be to bring
the courts policies into conformity with those
enacted by lawmaking majorities.” :

How the indépendent Supreme Court of
Nepal has acted at the face of such constitutional
provisions is an aspect of Nepalese
constitutional law on which the fate of
parliamentary democracy and associated
liberal values depends to a large extent.

Judicial activism often is the outcome of
either ignorance or emotions. It is, therefore, a
device which should be exercised cautiously
to boost the representative elections at all
levels, to consolidate full rights of the
parliament over the design of public policy, to
relate the practice of effective democracy with
the positive and efficient public administration
system and open society, and free flow of
informatior.

Judicial power must also be used to
institutionalize local government as an

autonomous, truly representative and
responsible political institution. It must not
disturb the body politic inits process of interest
articulation and inlerest aggregation through
the political process itself. |

This happens only when judges limit their
aclivities to the parties involved in the case as
per their traditional role. When judges bring in
political concepls toresolve questions for which
the technical legal materials of decision provide
no answers, they often tend to choose among
competing concepls because none commands
a consensus in our contentious society.

As pointed out by Judge Posner, “When
judges make such choices they are exercising
political power” and not judicial power. This
is neither in the interest of democracy, nor in
the interest of the doctrine of separation of
power.

Simply because the judicial indulgencein
a specific case happened to be in favour of the
body politic, it does not become justified as a
reasonable practice. Turning courtroom
proceedings into effective political
propaganda, outright hostility to the parliament
or other political functionaries, and utilization
of judicial proceedings for political ends in
fact amounts to a deliberate disregard to the
system in which people are sovereign.

It is due to the fundamentally anti-
democratic beliefs of a majority of Weimar
Judges that an unbroken transition to the Nazi
regime was facilitated. Since, the early 1920s
the role which the German judiciary played in
the weakening of democratic institutions is a
notable example 1o be aware of.

Infact, judges who tend to be revolutionary
orcounterrevolutionary in ademocracy which
has not been sufficiently institutionalized are
more a threat to the democratic value systems
that those who stand up against the very
democracy. In a country like Nepal where
democracy is yet to be institutionalized,
activism must sprout in the political process
than the judicial.

Institutionalization is a process by which
organizations and procedures acquire value
and stability. Activistuse of the judicial power,
will ultimately tend toruin the very system that
hascreated the judiciary. The question therefore
is, can we be hopeful of affording our powerful
judiciary given the experience we had over the
last few years?

We cannot take notice of all cases in a
néwspaper article like this. But we can
definitely draw a preliminary conclusion from
the study of a few cases in that regard. Every
politically ambitious judiciary has some
discernible ‘moods’ and habits in the use of
judicial power. But the Supreme Court of
Nepal has not demonstrated any such ‘moods.’

(To be concluded.)
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